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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD.

ORIGINAL APPLICATION NO. 568 OF 2017

DIST. : AURANGABAD.

Vishnu s/o Jagannath Gaikwad,
Age. 35 years, Occu. Service,
(as Naik Police Constable,
SDPO Office, Paithan),
R/o Sanapwadi, Tq. Paithan,
Dist. Aurangabad.

-- APPLICANT.

V E R S U S

1. The State of Maharashtra,
Through its Secretary,
Home Department,
Mantralaya, Mumbai-32.

2. The Superintendent of Police,
Aurangabad (Rural),
Aurangabad.

3. The Sub Divisional Police Officer,
Paithan, Dist. Aurangabad.

-- RESPONDENTS

APPEARANCE : Shri A. S. Deshmukh, learned
Advocate for the Applicant.

: Shri I. S. Thorat, learned Presenting
Officer for Respondents.

------------------------------------------------------------------------------- ---------

CORAM : Hon’Ble Shri B. P. Patil, Member (J)
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JUDGEMENT
{Delivered on 12.03.2018}

1. The applicant has challenged the impugned transfer order

dated 7.7.2017 by which he has been transferred from the office

of SDPO Paithan to Police Head Quarter Aurangabad and prayed

to quash the same and direct the Respondents to repost him at

Paithan by filing the O.A.

2. The applicant is resident of village Sanapwadi Tq. Paithan,

which is under the jurisdiction of Pachod Police station.  The

applicant entered in the service as Police Constable on

9.10.2007 on the establishment of Respondent no.2.  He has

been designated as Naik Police Constable on 11.7.2011 and

posted at Paithan.  Accordingly the applicant joined the said

post.  On 12.6.2015 the Respondent no.2 transferred him from

Paithan Police station to office of Respondent no.3.  Accordingly

the applicant joined the office of Respondent no.3 and since then

he is discharging his duties as Naik Police Constable.  He had

not completed his two tenures on the post of Naik Police

Constable at Paithan.  Not only this but he has not completed

his normal tenure of post in the office of Respondent no.3. He is

not due for transfer. In spite of that the Respondent no.2
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issued the impugned order dated 7.7.2017 Under Section 22-N

(1) & (2) of the Maharashtra Police Act and transferred him from

the office of Respondent no.3 to Police Head Quarter

Aurangabad.  It is contention of the applicant that, it is his

midterm and mid-tenure transfer.  It is averred by him that, for

the mid tenure transfer the Respondent no.2  is not competent

authority to transfer him and only State Govt. is the competent

authority to transfer him prior to completion of his tenure.  It is

his further contention that, there is no administrative exigencies,

public interest or exceptional case for transferring him midterm.

It is his further contention that, no reasons have been assigned

by the Respondent no.2 while making his transfer in the midst of

term without following provisions of Section 22 N (1) & (2) of the

Maharashtra Police Act (hereinafter will be referred as “the Act”)

his transfer has been effected therefore, being illegal.  There was

no strict compliance of provisions of Section 22 N (1) & (2) of the

Maharashtra Police Act. Therefore, he filed the present O.A. and

prayed to quash the impugned order dated 7.7.2017 by filing the

O.A.

3. Respondents filed their affidavit in reply and resisted the

contention of the applicant.  They have denied that, the

impugned order is against the provisions of Section 22 N (1) & (2)
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of the Maharashtra Police Act.  They have denied that, there is

noncompliance of the provisions of Section 22 N (1) & (2) of the

Maharashtra Police Act.  They have denied that, the applicant

has not completed his normal tenure of posting at Paithan.  It is

their contention that, the applicant is serving as Naik Police

Constable at Paithan since the year 2011. He has completed

his normal tenure of posting at Paithan and he was due for

transfer.  It is their contention that, Paithan is hometown of the

applicant.  There are complaints of various types against the

applicant.   There were adverse confidential reports against him.

It is their contention that, there was possibility of creating law

and order situation at Paithan because of his posting.

Therefore, his transfer has been made.  It is their contention

that, the proposal regarding the transfer of the applicant has

been placed before Police Board at District level and Board

considered the proposal regarding transfer of the applicant and

the nature of the complaints received against him and thereafter

decided to transfer him from Paithan to Aurangabad.  It is their

contention that, the transfer of the applicant has been made to

maintain law and order situation and for administrative

exigencies in view of the provisions of Section 22 N (1) & (2) of

the Maharashtra Police Act.  There was no illegality in the
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impugned transfer order.  Therefore, he supported the impugned

transfer order and prayed to dismiss the O.A.

4. I have heard Shri A. S. Deshmukh, learned Advocate for

the applicant and Shri I. S. Thorat, learned Presenting Officer

for respondents. I have also perused the affidavit in reply and

various documents placed on record by the respective parties.

5. Admittedly, applicant was appointed as Police Constable on

the establishment of the Respondent no.2 w.e.f. 9.10.2007.

Admittedly, the applicant was designated as Naik Police

Constable on 11.07.2011 and posted in the Police Station,

Paithan.   Thereafter, in the year 2015 he has been posted in the

office of Respondent no.3 Sub Divisional Police Officer, Paithan.

Admittedly, the applicant has completed tenure of five years at

Paithan.  He completed his normal tenure of posting at the place

of posting i.e. at Paithan and therefore, he was due for transfer.

Admittedly, the impugned order has been issued on 7.7.2017.  It

means it is a midterm transfer.   Admittedly, the applicant is

resident of Paithan Taluka.

6. Learned Advocate for the applicant has submitted that, the

applicant has been transferred on administrative ground by the
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impugned order.  He has submitted that, the impugned order

has been issued by the Respondent no.2 on the recommendation

of the Police Establishment Board at district level, but no

reasons have been mentioned in the impugned order.  He has

submitted that, it has been vaguely mentioned in the order that,

on the basis of oral complaint and to maintain law and order the

applicant has been transferred.  He has submitted that,

respondents have claimed that, impugned order has been issued

in view of the provisions of Section 22 N (1) & (2) of the

Maharashtra Police Act, but the statutory compliances as

required Section 22 N (1) & (2) of the Maharashtra Police Act

have not been made by the respondents.  He has submitted that,

applicant has been transferred midterm. His children are

studying in school and therefore, inconvenience is causing to the

applicant due to the impugned order.  He has submitted that,

the applicant has been transferred only on the basis of alleged

complaint.  He has submitted that, no opportunity was given to

the applicant to defend himself regarding allegations made

against him and therefore, the impugned order is illegal and

therefore, he prayed to quash the impugned order by allowing

the O.A. and to repost the applicant at his earlier posting.
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7. Learned Presenting Officer has submitted that, the

respondent no.2 constituted a Police Establishment Board at

District level in view of provisions of Section 22 J-1  of the

Maharashtra Police Act.  The proposal regarding the transfer of

the applicant has been placed before the Police Establishment

Board and after considering the proposal and the complaints

received against the applicant and law & order problem the

Police Establishment Board decided to transfer the applicant

from Paithan to Police Head Quarter and therefore, the

impugned order has been issued. He has submitted that, the

impugned order has been issued in view of the provisions under

Section 22 N (1) & (2) of the Maharashtra Police Act.  It has been

issued by complying the requirements as provided under Section

22 N (1) & (2) of the Maharashtra Police Act and therefore, he

supported the impugned order.

8. He has further submitted that, the applicant is resident of

Paithan.  He is serving at Paithan since the year 2011.  The

S.D.P.O. Paithan made report against the applicant on

18.5.2016 stating that, the applicant was involved in theft &

illegal transportation of sand and therefore he requested the

Superintendent of Police, Aurangabad (Rural) to take necessary
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action against him.  Learned P.O. has further submitted that,

the S.P. Aurangabad (Rural) received several oral complaints

about the misconduct of the applicant and therefore the proposal

regarding transfer of the applicant on administrative ground and

to maintain law and order has been placed before the respondent

no.2.  Accordingly the respondent no.2 constituted a Police

Establishment Board and placed the proposal before the Police

Establishment Board for the transfer of the applicant.  He has

submitted that, Police Establishment Board considered the

complaint against the applicant and decided to transfer the

applicant from the office of S.D.P.O. Paithan to Police Head

Quarter on administrative ground as he completed his normal

tenure of posting i.e. five years at Paithan and as there were

several complaints against him and accordingly the impugned

order has been issued by respondent no.2 on the basis of

decision taken by Police Establishment Board.  He supported the

impugned order and prayed to reject the O.A.

9. On-going through the record it reveals that, the applicant

is posted at Paithan w.e.f. 10.7.2011. He has completed his

normal tenure of posting at the place, as provided under Section

22 N (1) & (b)  of the Maharashtra Police Act.  He has been
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transferred by impugned order dated 7.7.2017.  It is a midterm

transfer.  No doubt, the State Govt. is empowered to transfer any

police personnel prior to completion of his normal tenure in the

circumstances mentioned in clause “a” to “e” in view of the

proviso to Sub Section (1) of Section 22 (N)  of the Maharashtra

Police Act.  In the instant case, transfer of the applicant is not a

transfer prior to completion of his normal tenure and it had not

been made by the State Govt. Therefore, the said proviso to Sub

Section (1) of Section 22 N of the Maharashtra Police Act is not

attracted in this case.

10. In view of the provisions of Sub Section (2) of Section 22 N

a competent authority is empowered to make midterm transfer of

any police personnel in exceptional cases in public interest and

on account of administrative exigencies. Explanation to Sub

Section (2) of Section 22 N of the Maharashtra Police Act defines

the “competent authority” to make transfer under the said

section. As per clause (e) to Explanation of Sub Section (2) of

Section 22 N the Police Establishment Board at district level is

the competent authority for making transfer of the police

personnel up to the rank of Police Inspector for transfer within

the district. Second proviso of Sub Section (2) of Section 22 N
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empowers the highest competent authority to make transfer of

any police personnel without any recommendation of the

concerned Police Establishment Board in case of any serious

complaint, irregularity, law and order problem.

11. Keeping in mind the above said provisions I have to

consider whether the impugned order is issued by the

Respondent no.2 by following the provisions as incorporated in

Sub Section (2) of Section 22 N. The impugned order has not

been issued by the highest competent authority as defined under

Explanation to Sub Section 2 of Section 22 N i.e. Hon’ble Chief

Minister, therefore, the provisions of second proviso to Sub

Section  (2) of Section 22 N are not attracted in this case.

12. Since the provisions of second proviso to Sub Section (2) of

Section 22 N are not attracted in this case, the only provisions of

Sub Section (2) remains to be considered in this case.

13. On perusal of the documents and record and the original

file of transfer produced by respondent, it reveals that, the office

of the respondent put office note proposing to constitute Police

Establishment Board for transfer of the applicant and also

proposed to transfer the applicant from Paithan  on the ground
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that, he has completed his normal tenure of five years, and

Paithan is his home town.  The transfer of the applicant has also

been proposed on the ground of law and order situation and

complaints received against him.  The said office note / proposal

was placed before the Dy.S.P. (Home), who recommended for

transfer of the applicant. Additional S. P. had also put his

signature approving the recommendation, and thereafter the

respondent no.2 Superintendent of Police passed the order on

the office note making transfer of the applicant from Paithan to

Police Head Quarter.  The said order is reproduced as under:-

“dk;kZy;hu fVi.kh
fVi.kh o vkns’k

fo”k;%& fouarh o rdzkjh vtkZP;k cnyh ckcr------

lanHkZ@

‘ksjk

Lk-iks-v-

Lknj

1) di;k iksg@940 fo”.kq txUukFk xk;dokM] mifoHkkxh; iksyhl vf/kdkjh

dk;kZy; iSB.k] ;kaP;k cnyh ckcr egkjk”Vz iksyhl vf/kfu;e@1951 e/khy

22&ts&1 uqlkj ftYgkLrjkojhy iksyhl vkLFkkiuk eaMG LFkkiu dj.;kr ;sr

vkgs-

2) egkjk”Vz iksyhl vf/kfu;e & 1951 o ek- iksyhl egklapkyd e-jk-

eaqcbZ ;kaps irz daz-iksela@3@vf/klqpuk@14@2014@73 fn- 25-2-2015- vkf.k xg

foHkkx ;kaps ifjirzd dza U;k;kiz 3115@izdz-88@iksy&3 fn- 1-7-2015 uqlkj

ftYgk iksyhl vkLFkkiuk eaMG ?kVhr dj.;kr ;smu dye 22&u ¼1½ o ¼2½ uqlkj

iz’kkldh; dkj.kkLro] dk;nk o lqO;oLFkspk n”Vhdksukrqu fopkj d:u] rlsp

ueqn iksyhl deZpkjh ;kaps Loxzke rkyqdk iSB.k vlY;kus vkf.k R;kaph use.kqd iSB.k

;sFks fn-10-7-2011 ikp o”kZ >kys vlY;kus R;kaph iz’kkldh; cnyh fnukad
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12@06@2015 e/;s iksyhl Bk.ks lks;xko ;sFks >kyh gksrh- ijarq R;kaph fouarho:u

cnyh mifoHkkxh; dk;kZy; iSB.k ;sFks dj.;kr vkysyh vkgs- lnj deZpkjh Loxzke

rkyqdk iSB.k ;sFkhy vlY;kus o R;kaP;k fo:/n rdzkjh izkIr >kY;kus vkLFkkiuk

eaMGkP;k f’kQkj’khuqlkj R;kaph cnyh dj.;kckcr iq<hy vkns’kkFkZ lknj vkgs-

lgh

cnyh vkLFkkiuk eaMG [kkyhyizek.ks jkghy-

v/;{k %& Jherh MkW- vkjrh flag iksyhl v/kh{kd] vkSjaxkckn xzkeh.k

lnL; %& 1- Jherh mToyk cudj vij iksyhl v/kh{kd] vkSjaxkckn xzkeh.kh-

2- Jh panzdkar vylVokj] iksyhl mi&v/kh{kd ¼eq-½-

3) ekU; vlY;kl ifjPNsn dza- 1 rs 2 ps voyksdu gksoqu iq<hy vkns’kkLro lknj]

4) iksyhl mivf/k{kd ¼eaq-½ %& ifj- 1@2 izek.kh uewn iksyhl uk;d ;kaph cnyh

rkRdkG dj.ks mqphr vkgs- djhrk f’kQkjl vkg

5) vij iksyhl v/kh{kd %&                         lgh

6) iksyhl vf/k{kd %&     ifj 4 izek.ks ih,u 940 xk;dokM ;kph cnyh iksyhl

eq[;ky; ;sFks dj.;kr ;sr vkgs

lgh 6/7.”

14. One document showing that, minutes of the meeting Police

Establishment Board has been produced on record to show that,

the proposal was considered in the meeting and the Police

Establishment Board has decided to transfer him.  On going

through the said minutes of the meeting it reveals that, it has

been signed by the respondent no.2, Addl. S.P. and Dy.S.P.
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(Home), but none of them put date below their signatures.  No

date has been mentioned on the minutes of the meeting. On

going through the same it reveals that, the meeting has been

held in past and the transfer of the applicant has been made on

the basis of complaint application received against him.  On the

basis of said decision the Respondent no.2 issued impugned

transfer order. The said transfer has been effected  to maintain

law and order.   There is no  mention in the minutes of the

meeting whether the written complaint had been placed before

the Police Establishment Board and they had considered the

nature of the allegations made against the applicant in the

complaint.   Therefore, it is difficult to accept the contention of

the respondent that,  meeting of the Police Establishment Board

has been made  on 6.7.2017 or 7.7.2017 before issuing the

impugned order. The said document creates doubt about its

genuineness. On the contrary, the order passed by the

respondent no.2 S. P. Aurangabad (Rural) on the office note on

6.7.2017 shows that, the S.P. Aurangabad (Rural) made up her

mind to transfer the applicant and accordingly she passed the

order on it making the transfer of the applicant. This shows

that, the transfer of the applicant has been made without placing

the matter before the Police Establishment Board.
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15. No doubt, the Police Establishment Board at district level

is empowered  to transfer the police personnel up to the rank of

Police Inspector within district on the ground specified in Sub

Section (2) of Section 22 N of the Act by following the due

process of law. If there are serious allegations against the

applicant the competent authority is empowered to transfer the

applicant by following due process of law, but no such due

process of law has been followed by the respondents while

transferring the applicant by passing impugned order.

16. No sound reasons have been recorded by the respondents

while passing the impugned transfer order.  There is nothing on

record to show that, the transfer of the applicant has been made

in exceptional cases in public interest and on account of

administrative exigencies as provided under Sub Section (2) of

Section 22 N of the Maharashtra Police Act the impugned order

has been issued by the Respondent no.2 arbitrarily without

recommendation of the Police Establishment Board in violation

of the provisions of Section 22 (N) (2) of the Act.

17. It is contention of the respondents that, the office of the

respondent no.2 received report from S.D.P.O. Paithan dated
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18.5.2016 for taking necessary action against the applicant

alleging that, he was involved in commission of theft and

transportation of sand illegally. No doubt, the said report has

been sent by S.D.P.O. Paithan to Respondent no.2 in the year

2016.  The Police Establishment Board at district level or the

competent authority ought to have taken decision to transfer the

applicant in the general transfer of the year 2017, but they had

not transferred the applicant in the general transfers of the year

2017 on the basis of the report received from S.D.P.O. Paithan.

The Respondent no.2 transferred him by the impugned order.

The said impugned order is midterm transfer order.  No doubt,

the competent authority as provided under Section 22 (N) (2) is

empowered to make transfers of any police personnel within the

district in exceptional cases in public interest and on account of

administrative exigencies by recording reasons, but the Police

Establishment Board at district level has not recorded sound

reasons and exceptional circumstances under which the

applicant has been transferred while making his transfer.  The

respondent no.2 arbitrarily decided to make transfer of the

applicant by passing the order on the office note dated 6.7.2017

without following the provisions of Section 22 N (2) merely on the

ground that, the report of the S.D.P.O. has been received in the
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year 2016 suspecting the involvement of the applicant in the

crime of committing the theft of sand and transporting it

illegally. Therefore, in my view the impugned order is not in

accordance of the provisions under Section 22 N (2) of the

Maharashtra Police Act.

18. There is gross violation of provisions of Section 22 N (2) of

the Maharashtra Police Act by the respondent while making

transfer of the applicant. The impugned transfer order is not in

accordance with the provisions of Section 22 N (2) of the Act.

Therefore, the said order is not sustainable in the eye of law and

it requires to be quashed and set aside by allowing the O.A.

Hence the following order.

ORDER.

i) The Original Application is allowed.

ii) The impugned order dated 7.7.2017 transferring the

applicant from Paithan to Police Head Quarter is

hereby quashed and set aside.

iii) Respondent no.2 is directed to repost the applicant at

his earlier posting immediately.

iv) There shall be no order as to costs.

MEMBER (J)

ATP OA 56817-P


